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3n tbe XTlniteb States

Circuit Court of Hppeals tor tbe

Bintb Circuit.

THE UNITED STATES,

Appellant.

7'S.

THE CALIFORNIA AND ORE-

GON LAND COMPANY,

Respondent.

BRIEF FOR THE UNITED STATES:

STATEMENT.

By an Act of Congress of July 2, 1864, (13 Stat. 365 )

a grant of land was made to the State of Oregon, as follows

:

"Be it enacted by the Senate and House of Represenia-

tives of the L'nited States of America, in Congress assembled,
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I That there be and hereby is granted to the State of Oregon,

to aid in the construction of a military wagon road from

Eugene City by way of the middle fork of Willamette River

and the most feasible pass in the Cascade range of mountains

near Diamond Peak, to the eastern boundary of the State,

alternate sections of public lands designated by odd numbers

for three sections in width on each side of said road
;
provid-

ed, That the lands hereby granted shall be exclusively appli-

ed^to no other purpose whatever ; ax\d proz'ided further, That

any and all lands heretofore reserved to the United States by

Act of Congress or other competent authority, be and the

same are reserved from the operation of this Act, except so

far as it may be necessary to locate the route of said road

through the same, in which case the right of way is granted.

"Sec. 2. And be itfurther enacted, That the said lands

hereby granted to said State shall be disposed of by the legis-

lature thereof for the purpose aforesaid and for no other; and

the said road shall be and remain a public highway for the

use of the Government of the United States, free from tolls

or other charge upon the transportation of any property,

troops or mails of the United States.

"Sec. 3. And be it further enacted. That said road

shall be constructed with such width, gradation and bridges

as to permit of its regular use as a wagon road, and in such

other special manner as the State of Oregon may prescribe.

"Sec. 4. And be itfurther enacted, That the lands hereby

granted shall be disposed of only in the following manner,

that is to say : That a quantity of land not exceeding thirty

sections for said road may be sold, and when the Governor of



said State shall certify to the Secretary of the Interior that

any ten continuous miles of said road are completed, then

another quantity of land hereby granted not to exceed thirty

sections, may be sold and so from time to time until said

road is completed ; and if said road is not completed within

five years no further sales shall be made, and the land remain-

ing unsold shall revert to the United States."

The following act was passed by the Legislative Assembly

of the State of Oregon, October 24, 1864, ( Laws of Oregon,

1864, p 36) :

" An Act donating certain lands to the Oregon Central

Military Road Company.

"Whereas, The last session of the Congress of the

United States passed a certain act donating lands to the

State of Oregon, which act is here set forth, to-wit : "An Act

granting lands to the State of Oregon to aid in the construct-

ion of a military road from Eugene City to the Southern or

Eastern boundary of said State." ( Here follows the Act of

Congress above set.)

"Be it enacted by the Legislative Assembly of the State

of Oregon :

"Section i. That there is hereby granted to the

Oregon Central Military Road Compony all lands, right of

ways, rights, privileges and immunities heretofore granted

or pledged to this State by the Act of Congress in this Act

heretofore recited for the purpose of aiding said Company in

constructing the road mentioned and described in said Act of



Congress upon the conditions and limitations therein pre-

scribed.

"Sec. 2. There is also hereby granted and pledged to

said Company all moneys, lands, rights, privileges and im-

munities which may be hereafter granted to this State, to

aid in the construction of such road, for the purposes and

upon the conditions and limitations herein mentioned or

which may be mentioned in any further grant of money or

lands to aid in constructing such road.

" Sec. 3. Inasmuch as there is no law upon this subject

at the present time this Act shall take effect from and after

its passage."

Approved October 24, 1864.

December 26, 1866, Congress passed the following law :

(14 Stat., 374)

"Chap. V. An Act to amend an Act entitled "An
Act granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the Eastern

boundary of said State."

" Be it enacted by the Senate ^nd House of Representa-

tives of the United States of America in Congress assembled,

that an Act entitled " An Act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the Eastern boundary of said State" be

amended as follows : That there be and is hereby granted to

said State for the purposes aforesaid such odd sections or parts



of odd sections not reserved or otherwise legally appropria-

ted within six miles on each side of said road to be selected

by the Surveyor General of said State as shall be sufficient to

supply any deficiency in the quantity of said grant as describ-

ed, occasioned by any lands sold or reserved or to which the

rights of premption or homestead have attached or which for

any reason were not subject to said grant within the limits

designated in said Act." Approved December 26, 1866.

March 3, 1869, the following law was inacted : (15

Stat., 338) "Chap. CXLIII. An Act to amend an Act

entitled "An Act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the Eastern boundary of said State."

'' Whereas by an Act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the Eastern boundary of said State, approved

July second, eighteen hundred and sixty-four ; and whereas

the time designated for the completion of said road expires

on the second day of July, eighteen hundred and sixty-nine,

therefore

"Be it inacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled.

That the time for the completion of said road be and the

same is hereby extended to the second day of July, eighteen

hundred and seventy-two."

Approved March 3, 1869.

The State of Oregon by an act passed October 14, 1862,
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entitled " An Act providing for private incorporations and

the appropriation of private property thereforf recognizes the

following among other purposes for which the corporation

may be formed: "Making or constructing any railroad,

macadamized road, plark road, clay road, canal or bridge"

and allows such corporations " to purchase, possess and dis-

pose of such real and personal property as may be necessary

and convenient to carry into effect the object of the incor-

poration."

It was under this act that the defendant, the Oregon

Central Military Road Company was incorporated and organ-

ized.

Sections 27 and 28 of said Act provides as follows:

" Sec. 27. Any road, other than a railroad, construct-

ed by a corporation formed under this Act shall be cleared of

standing timber for thirty feet in width of said road and shall

have a track in the center not less than sixteen feet wide,

furnished and kept in good traveling condition, except when

the cutting on said road is six feet or more deep on each

side in which case such track need not be more than ten feet

wide with turnouts of sixteen feet \n width for every quarter

of a mile of such narrow track.

"Sec. 28. All streams or other waters upon the line

of such roads shall be safely and securely bridged, except

where the County Court of the County wherein the line of

such roadway cross such streams or other water, or if such

streams or other water form the boundaries between the

two counties, then the County Court of either of said



Counties may authorize the corporation to place a ferry boat

upon such stream or other water, to be kept and run for such

toll as the County Court may prescribe, and in the manner

required of ferries established under the general statutes in

relation to ferries, or except where such County Court may

authorize such corporation to connect their road, and a ferry

now or hereafter established over such stream or other water

under the general statutes in relation to ferries.
"

In June, 1874, Congress passed the following Act

:

"Chap. 305. An Act to authorize the issuance of pat-

ents for lands granted to the State of Oregon in certain cases,

"Whereas certain lands have heretofore by Acts of

Congress, been granted to the State of Oregon to aid in the

construction of certain military wagon roads in said state,

and there exists no law providing for issuing of formal

patents for said lands. Therefore

rWuA^Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That in

all cases when the roads, in aid of the construction of which said

lands were granted, are shown by the certificate of the

Governor of the State of Oregon, as in said Acts provided,

to have been constructed and completed, patents for said

lands shall issue in due form to the State of Oregon as fast as

the same shall, under said grants, be selected and certified,
[
A JIjjjL^

unless the State of Oregon shall, by public act, have trans- l/-/ "^
.

ferred its interest in said lands to any corporation or corpora^/^*^^^

tionajupon the payment of the necessary expenses thereof ;i^^t-.rM^

provided, that this shall not be construed to revive any
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land grant already expired nor to create any new rights of

any kind, except to provide for issuing patents for lands to

which the State is already entitled."

• Approved June i8, 1874.

Two other grants were made by Congress to aid in the

construction of wagon roads. One by the Act of February

25, 1867, ( 14 Stat., 409 ) entitled "An Act granting lands

to the State of Oregon to aid in the construction of a mili-

tary road from Dalles City on the Columbia River to Fort

Boise on the Snake River "
; the other by the Act of July 5th,

1866, entitled, "An Act granting lands to the State of

Oregon to aid in the construction of a military road from

Albany, Oregon, to the eastern boundary of said State.
"

The country through which the route of the Oregon

Central Military Road was required to be built was at that

time unsettled, and much of it remote from the settlements of

the Willamette Valley. In later years, as the country began

to fill up, intending settlers found this land grant in the way

of their acquiring the lands under the homestead laws, and

finding that they had never been earned by the Company by

building the road as required by the Acts of Congress, the

people awoke to the fact that a great fraud had been com-

mitted upon them, and the complaints became loud and

ominous against the grant, and a demand for its repeal be-

came so persistent that the matter was taken up by the

Legislature of Oregon. At its regular session in February,

1885, joint resolution was passed memorializing Congress to

take action in the matter (Laws of Oregon 1885, p. 5!!i3. ;
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The matter was taken up by the Interior Department

and an investigation made upon the suggestions of the Com-

missioner of the General Land Office, and a large amount of

testimony taken along the line of the roads. In reporting

this investigation, the Secretary of the interior says :

" It shows that a personal examination of said roads has

been made as directed, and that a large mass of testimony

was taken at different points in said state which has been

transcribed at length, and is also herewith transmitted.

The testimony is mostly tnat of witnesses living along

these roads. In this investigation the road Companies were

represented by attorneys, who cross examined witnesses and

submitted testimony on their behalf.

This testimony appears to conclusively establisii that none

of these wagon roads were constructed according to law, and

that by a rightful administration of the grants and the trust

no lands should ever have become the property of the Com-

panies on whom they were attempted to be bestowed by the

State." (See E. Doe, No. 124, 50th Congress, first

Session. )

In submitting the matter to Congress the President of

the United States in his message said :

" To the Senate and House of Representatives :

I transmit herewith a communication of the 13th instant

from the Secretary of the Interior, with accompanying

papers, and submitting the draft of a proposed bill to forfeit

lands granted to the State of Oregon for the construction of

certain wagon roads, and for other purposes.



The presentation of facts by the Secretary of the Inter-

ior, herewith transmitted, is the result of an examination

made under his direction, which iias developed as it seems to

me the most unblushing frauds upon the (ioverniiie/it, whi( hy

if remaining unchallenged, will divert several ItuiiOTecujcr^

of land from the public domain, and from the reach of

honest settlers to those who have attempted to pervert and

prostitute the beneficent designs of the Government. The

Government sought by the generous donations of land to

promote the building of wagon roads for public convenience

and for the purpose of encouraging settlement upon the

public lands. The roads have not been built, and yet an

attempt is made to claim the lands under a title which

depends for its validity entirely upon the construction of

these roads.

The evidence which has been collected by the Secretary

of the Interior, plainly establishing this attempt to defraud

the Government, and exclude the settlers who are willing to

avail themselves of the liberal policy adopted for the settle-

ment of the public lands, is herewith submitted to the

Congress with the recommendation that the bill which has

been prepared and which is herewith transmitted may be-

come a law, and with the earnest hope that the opportunity

thus presented to demonstrate a sincere desire to preserve the

public domain for settlers, and to frustrate unlawful attempts

to appropriate the same, may not be neglected.

Grover Cleveland,

Executive Mansion, March 20. j888-

(Ex. Doc. No. 124, rist Congress, first Session.)



The result of this long continued controversy, beginning

in 1874, and the constant appeals of the people for redress,

was the passage of the Act March 2d, 1889, ( 25 Stat., 850)

as follows :

"An Act providing in certain cases for the forfeiture of

wagon road grants in the State of Oregon.

" Whereas the United States have heretofore made

various grants of public lands to aid in the construction of

different wagon roads in the State of Oregon, and upon the

condition that such roads should be completed within pre-

scribed times ; and

Whereas said grants were transferred by said State to

sundry corporations, wl;o were authorized by the State to

construct such wagon roads and to receive therefor the grants

of lands thus made ; and

"Whereas the Department of the interior certified

portions of said lands to the Slate of Oregon upon the theory

that said roads had been completed as required by the grant,

ing Acts of Congress, and upon the certificate of the

Governor of the State of Oregon as to such completion ; and

" Whereas the Legislature of the State of Oregon has

memorialized Congress, and therein alleged that certain of

said wagon roads, in whole or in part, were not so.completed,

and that to the extent of the lands coterminous with un-

constructed portions, the certifications thereof by the

Department of the Interior, were unauthorized and illegal

;

therefore.



Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That

it is hereby made the duty of the Attorney-General, within

six months after the passage of this Act, to cause suit or suits

to be brought in the name of the United States, in the

United States Circuit Court for the District of Oregon,

against all persons, firms and corporations claiming to own

or to have an interest in the lands granted to the State of

Oregon by the following enumerated Acts c f Congress, to-

wit

:

" An Act granting lands to the State of Oregon to aid

in the construction of a military road from Eugene City to

the eastern boundary of said State, " approved July second,

eighteen hundred and sixty-four

;

" An Act granting lands to the State of Oregon to aid

in the construction of a military road from Albany, Oregon,

to the eastern boundary of said State, " approved July fifth,

eighteen hundred and sixty-six
;

" An Act granting lands to the State of Oregon to aid

in the construction of a military wagon road from Dalles

City on the Columbia River, to Fort Boise on the Snake

River, " approved February twenty-fifth, eighteen hundred

and sixty-seven ;

*

"To determine the questions of the reasonable and proper

completion of said roads in accordance with tlie terms of the

granting acts, either in whole or in part, the legal effect of

the several certificates of the governors of the State of Oregon

of the completion of said roads, and the right of resumption
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of such granted lands by the United States, and to obtain

judgments which the court is hereby authorized to render,

declaring forfeited to the United Spates all of such lands as

are co-terminous with the part or parts of either of said

wagon roads which were not constructed in accordance with

requirements of the granting acts, and setting aside patents

which have been issued for any such lands, saving and preserv-

ing the rights of all bona fide purchasers of either of said

grants or of any portion ot said grants for a valuable considera-

tion, if any such there be. Said suit or suits shall be tried

and adjudicated in like manner and by the same principles

and rules of jurisprudence as other suits in equity are therein

tried, with right to writ of error or appeal by either or any

party, as in other cases; and if any person, firm or corpora-

tion having or claiming an interest in any of said lands shall

be made defendant in such suit or suits, and in the judgment

of the said court be a necessary or proper party defendant,

and shall not be an inhabitant of or found within the said

district, and shall not voluntairly appear thereto, it shall be

lawful for the court to make an order directing said absent

defendant or defendants to appear, plead, answer or demur

by a day certain to be designated which order shall be served

upon such absent defendant or defendants in the manner

provided by section eight of an act entitled " An Act to de.

termine the jurisdiction of the circuit courts of the United

States, and to regulate the removal of causes from state courts

and for other purposes." Approved March third, eighteen

hundred and seventy-five: Provided, '\\\zX in the said cir-

cuit court said suit or suits shall be advanced to hearing in

preference to all other civil cases on the dockets; and pro-
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vided further, That no right of appeal shall exist after six

months from the entering of a final decree in said circuit

court.

" Sec. 2. That the vState of Oregon and any person

or corporation claiming any interest under or through tlie

grants aforesaid in the lands to be affected by said suit or

suits and whether made a party thereto or not, may inter-

vene therein by sworn petition to defend his interests therein,

as against the United States, or against each other, and affect-

ing the said question of forfeiture, and may, upon such

petition for intervention, also put in issue and have adjudi-

cated and determined any other question, whether of law or

of fact, which may be in dispute between said intervener and

the United States, and affecting the right or title to any part

of the lands claimed to have been embraced within the grants

of lands by the United States to or for either of said wagon

roads. Should the lands embraced within said grants or

either of them or any portion thereof, be declared forfeited

by the final determination of said suit or suits, the same shall

be immediately restored to the public domain and become

subject to disposal under the general land laws ; and should

the final determination of said suit or suits maintain the right

of the aforesaid wagon road grantees or their assigns to the

lands embraced in said grants, the Secretary of the Interior

shall forthwith adjust said grants in accordance with such

determination, and shall cause patents to be issued for the

lands inuring to said grantees under said wagon road grants

and which have been heretofore unpatented
;
providedfurther.

That the lands actually settled upon or occupied and used as

a homestead or for agricultural or grazing purposes in cases
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in which such settler or occupant has acquired the title of the

State of Oregon under the grants recited in the first section

of this Act to the same, not exceeding one section to any one

settler or occupant, shall not be included in such suit, and

such settler or occnpant shall not be made a party thereto,

anything in this act to the contrary notwithstanding." Ap-

proved March 2d, 1889.

This suit was brought by the Attorney General of the

United States, under and in pursuance of the foregoing Act.

THE BILL OF COMPLAINT.

The bill of complaint filed in the Circuit Court of the

United States for the District of Oregon, on the 30th day of

August, 1889, omitting the exhibits, is as follows:

I. And thereupon your orator shows to your Honors

that on the 2d day of July, A. D. 1864, the Congress of the

United States passed, and the President duly approved an

Act granting to the State of Oregon to aid in the construction

of a wagon road from Eugene City, by way of middle fork

of Willamette River and the most feasable pass in Cascade

Range of mountains, near Diamond Peak, to the eastern

boundary of the State, the alternate sections of public land,

designated by odd numbers to the extent of three sections on

each side of said road : That said Act provided that the

lands granted should be exclusively applied to the construct-

ion of the road and to no other purpose : That they should

be disposed of only as fast as the work upon the road pro-

gressed : That lands lying within the limit fixed by said Act



and therefore reserved or appropriated, should be reserved

from the operation of said Act, except so far as it might be

necessary to locate the road over the same, in which case a

right of way to the width of one hundred feet was granted :

That the land granted thereby to the State of Oregon should

be disposed of by the Legislature thereof for the uses and

purposes therein set forth and for no other purposes, that the

road should be and remain a public highway for the use of

the United States, free from toll or other charges, upon the

transportation of any property, troops or mails of the United

States, and also that the road should be constructed with

such width, gradation and bridges as to permit of its regular

use as a wagon road, and in such other special manner as the

State of Oregon might prescribe: That said Act further

provided that the lands thereby granted to the State of

Oregon should be disposed of only in the following manner,

that is to say : That a quantity of land not exceeding thirty

sections might be sold and when the Governor of the State

should certify to the Secretary of the Interior that ten co-

terminus miles of said road were completed, then another

quantity of land granted by the Act, not exceeding thirty

sections, might be sold and so on from time to time unti]

said road should be completed, and if the road was not com-

pleted within five years, no further sales should be made, and

he lands remaining unsold should revert to the United

States.

II. And your orator further shows to your Honors that

on the 24th day of October, A. D. 1864, the Legislative

Assembly of the State of Oregon passed, and the Governor

approved an. Act entitled, " An Act Donating Certain Lands
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to Oregon Central Military Road Company," which Act,

after referring to the Act of Congress aforesaid, granted to

Oregon Central Military Road Company all lands, rights of

way, rights, privileges, and immunities granted or pledged

to the State of Oregon, by said Act of Congress aforesaid,

for the purpose of aiding said Oregon Central Military Road

Company in constructing the road mentioned and described

in said Act of Congress aforesaid, and upon the conditions

and immunities therein prescribed : And further that the

said Act of the said Legislative Assembly granted and

pledged to the said Oregon Central Military Road Company

all moneys, lands, rights, privileges and immunities which

might thereafter be granted to the State of Oregon to aid in

the construction of said road, for the purposes and upon the

conditions mentioned in said Act of Congress, or which

might be mentioned in any further grant of money or land

to aid in constructing said road ; That on the 26th day of

December, 1866, the Congress of the United States passed

and the President approved an Act amending the Act of

Congress aforesaid, and granting to the State for the purpose

set forth in said Act aforesaid, such odd sections or parts of

odd sections, not reserved or otherwise legally appropriated,

within six miles on each side of said road to be selected by

the Surveyor-General of the State of Oregon, as should be

sufficient to supply any deficiency in the quantity of said

grant as prescribed in said Act of Congress aforesaid, occas-

ioned by any lands sold or reserved or to which the rights of

pre-emption or homestead had attached, or which for any

reason might not be subject to the said grant within the

limits designated in said Act of Congress aforesaid.
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III. And your orator further shows to your Honors that

the State of Oregon never at any time passed any laws what-

soever for the special purpose of carrying the Act of Congress

aforesaid into effect, but long before the passage and approval

of said Act of Congress, and on the 14th day of October, A.

D., 1862, the Legislative Assembly of the State of Oregon

passed an Act entitled " An Act providing for j^rivate incor-

porations and the appropriation of private property there-

for, " which was approved by the Governor of Oregon on

said day last aforesaid, which Act provided among other

things, that any road, other than a railway, constructed by a

corporation formed under the said law, should be cleared of

standing timber for thirty feet in width, that said road should

have a track in the center not less than sixteen feet in width,

finished and kept in good traveling condition, except when

the cut of said road is six feet or more deep on either side,

in which case said road need not be more than ten feet wide,

with turnouts of sixteen feet in width for every quarter of a

mile of said narrow track. And said Act of the Legislative

Assembly of Oregon last aforesaid also provided that all

streams or other waters upon the line of such roads should be

safely and securely bridged, except where the County Court

of the County wherein the line of such road may cross such

streams or other water, or if such stream or other water form

the boundary between two Counties, then the County Court

of either of said Counties might authorize the corporation to

place a ferry boat upon such stream or other water, to be

kept and run for such toll as the County Court might pre-

scribe, and in the manner required of ferries established

under the general statutes in relation to ferrjes ; or except
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where such County Court might authorize such corporation

to connect their road with a ferry, at the date of said Act or

thereafter established over such stream or other water under

the general statutes in relation to ferries, and that said pro-

visions of said Act of the Legislative Assembly of the State

of Oregon last aforesaid, have been in force at all times since

the 114th day of October, 1862, and still remain in force.

IV. And your orator further shows to your Honors that

the Oregon Central Military Road Company is a private cor-

poration purporting to have been incorporated on the 15th

day of April, A. D., 1864, under and by virtue of the gen-

eral laws of the State of Oregon providing for private

incorporations and the appropriation of private property

therefor. That the enterprise and business in which the said

corporation proposed to engage was the location, construction

and operation of a road suitable for the use of pack trains,

wagons and other conveyances from Eugene City, Oregon,

in a southeasterly direction to the southeastern corner of the

State of Oregon by way of the middle fork of the Willamette

River.

V. And your orator further shows to your Honors that

on the 27th day of July, 1866, the officers, stockholders and

agents of the Oregon Central Military Road Company and

other persons acting in their interest and in the interest of

said Company, falsely and fraudulently represented to Addi-

son C. Gibbs, then the Governor of Oregon, that said road

had been constructed for fifty miles from Eugene City, east-

ward, as by law required ; they, the said officers, stockhold-

ers, agents and representatives and other persons aforesaid.



then and there well knowing that said representations were

false, and that the said road had not been constructed in any

respect according to law, or at all ; that they and each of

them made the said false and fraudulent representation for

the sole and only purpose of fraudulently procuring from the

said Addison C. Gibbs, as Governor of the State of Oregon,

a certificate declaring that the said road had been constructed

in accordance with the Act of Congress aforesaid, approved

July 2d, 1864, and of the Act of the Legislative Assembly

aforesaid, approved October 24, 1864.

That the said Addison C, Gibbs, then Governor of

Oregon, in consequence of said false and fraudulent repre-

sentations, made as aforesaid by the persons aforesaid, made

and issued the following certificate :

State of Oregon, Executive Department.

Salem, July 27, 1866.

Sir :—I hereby certify that in accordance with an Act of

Congress approved July 2d, 1864, entitled " An Act granting

lands to the State of Oregon to aid in the construction of a

military road from Eugene City to the southern or eastern

boundary of said State, " and in accordance with the Act of

the Legislative Assembly of the State of Oregon, approved

October 24th, 1864, entitled "An Act donating certain lands

to the Oregon Central Military Road Company, " I have

passed over and carefully examined the first 50 miles of the

Oregon Central Military Road Company, beginning at

Eugene City and extending eastward and towards the south-

ern or eastern boundary of the State of Oregon.



And I further certify that the first continuous 50 miles

of said road, beginning at Eugene City, are completed in

accordance with the requirements of said Act of Congress

and the laws of Oregon.

In witness whereof I have hereunto set my hand and

caused the said seal of the State of Oregon to be affixed.

Addison C. Gibbs,

Governor of Oregon.

By the Governor : Samuel E. May,

[ SEAL.
]

Secretary of State.

The Secretary of the Interior.

VI. And your orator further shows to your Honors that

it was noi and is not true that the Oregon Central Military

Road Company, had at any lime whatsoever, constructed or

caused to be constructed, the fifty miles of road referred to

in the said certificate, and that in order to procure the said

certificate and to use the same to secure the possession and

control of the lands within the limits of the grant provided

for in the Act of Congress first hereinbefore pleaded, the

said Company, by its officers, agents and representatives,

fraudulently pointed out to the said Addison C. Gibbs,

Governor aforesaid, a county road to which said Company

never at any time had any legal right whatsoever, and led the

said Governor to believe that said road was owned and had

been constructed by said Company under and by virtue of

the Acts of Congress and of the Legislative Assembly of

Oregon aforesaid, and the said certificate was fraudulently

and inequitably obtained.
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VII. And your orator further shows to. your Honors

that on tlie 26th day of November, A. D., 1867, the officers,

stockholders and agents of the Oregon Central Military

Road Company, and other persons acting in the interest

thereof, falsely and fraudulently represented to George L.

Woods, then the Governor of Oregon, that forty-two and

one-half additional miles of said road had been constructed

as by law required ; they, the said officers, stockholders,

agents and representatives and other persons aforesaid, then

and there well knowing that said representations were false,

and that the said road had not been constructed in any

respect according to law, or at all ; that they and each of

them made the said false and fraudulent representation for

the sole and only purpose of fraudulently procuring from the

said George L. Woods as Governor of the State of Oregon,

a certificate declaring that the said voad had been constructed

in accordance with the Act of Congress aforesaid, approved

July 2d, 1864, and the Act of the Legislative Assembly

aforesaid, approved October 24th, 1864.

That the said George L. Woods, then Governor of

Oregon, in consequence of said false and fraudulent repre-

sentations, made as aforesaid by the persons aforesaid, made

and issued the following certificate :

State of Oregon, Executive Office,

Salem, November 26, 1867.

To all to whom these presents shall come, greeting:

This certifies that the section of the Central Military

Road extending from the point to which it has already been
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being 42^.2 miles, more or less, having been carefully in-

spected and found to be well and faithfully built and fully up

to the requirements of the law, therefore the same is

approved and received.

In witness whereof I have hereunto signed my name and

caused the seal of the State of Oregon to be affixed, the day

and year first above written.

Geo. L. Woods.

Attest: Samuel E. May,

[seal] Secretary of State.

VIII. And your orator further shows to your Honors

that it was not and is not true that the Oregon Central Mil-

itary Road Company had at any time whatsoever constnicted

or caused to be constructed said forty-two and one-half miles

of road, and this the said George L. Woods, governor afore-

said, then and there well knew, and that it was not and is not

true that a careful, or any inspection of any road constructed,

or owned by the Oregon Central Military Road Company,

had been made by the authority of the said governor.

IX. And your orator further shows to your Honors

that said certificate was procured by the said Oregon Central

Military Road Company by and through false and fraudulent

representations aforesaid by the officers, stockholders, agents

and persons aforesaid, in order to enable it falsely and fraud-

ulently to obtain possession and control of the lands lying

within the hmits of the grant of land provided for in the Act
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of Congress aforesaid, and co-terminus with said forty-two

and one-half miles, and that the acceptance of said pretended

road by the governor aforesaid was a fraud upon the United

States of America.

X. And your orator further shows to your Honors

that on the 12th day of January, A. D. 1870, the officers,

stockholders and agents of the Oregon Central Military Road

Company and other persons acting in their interest and in

the interest of said Company, falsely and fraudulently repre-

sented to George L. Woods, then the Governor of Oregon,

that said road had been constructed as by law required: and

presented a map falsely showing the same and the route

thereof; they, the said officers, stockholders, agents and rep-

resentatives, and other persons aforesaid, then and there well

knowing that said representations were false and that the said

road had not been constructed in any respect according to

law, or at all; that they and each of them made the said false

and fraudulent representation for the sole and only purpose

of fraudulently procuring from the said George L. Woods, as

Governor of the State of Oregon, a certificate declaring that

the said road had been constructed in accordance with the

Act of Congress aforesaid, approved July 2d, 1864, and of

the act of the Legislative Assembly aforesaid, approved

October 24th, A. D. 1864.
'

That the said George L. Woods, then Governor of

Oregon, in consequence of said false and fraudulent repn

sentations, made as aforesaid by the persons aforesaid, mac'

and issued the following certificate:
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State of Oregon:

I, George L. Woods, Governor of the State of Oregon,

do hereby certify that this plat or map of the Oregon Central

Military Road has been duly filed in my office by the said

Oregon Central Military Road Company, and shows that

portion of the said road commencing at Eugene City, Oregon,

and ending at the eastern boundary of the State, which has

been completed as required by the Act of Congress approved

July 2, 1864, entitled "An Act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the eastsrn boundary of said State," and the

Act of the Legislative Assembly of the State of Oregon,

approved October 24th, 1864, entitled "An Act donating

certain lands to the Oregon Central Military Road Com-

pany," granting lands to said company.

In testimony whereof I have hereunto set my hand and

caused the great seal of the State to be affixed.

Done at Salem on this the 12th day of January, A. D.

1870,

George L. Woods,

Governor.

By the Governor: Samuel E. May,

[seal.] Secretary of State.

XL And your orator further shows to your Honors

that it was not and is not true that the Oregon Central Mili-

tary Road Company had at any time whatsoever constructed
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or caused to be constructed, a road upon any line of route

located or surveyed by said company or by any other cor-

poration, person or persons, anywhere within the limits of

the grant of land provided for in the Act of Congress afore-

said, or at all, and this the said George L. Woods, governor

aforesaid, then and there well knew, and that it was not and

is not true that the said governor made or caused to be made

a careful, or any, examination of any road constructed, or

owned by the Oregon Central Military Road Company.

XII. And your oratpr further shows to your Honors

thai all of said certificates were procured by the said Oregon

Central Military Road Company by and through the false

and fraudulent representations aforesaid by the officers,

stockholders, agents and persons aforesaid in order to enable

it falsely and fraudulently to obtain possession and control of

the lands lying within the limits of the grant of land provided

for in the Act of Congress aforesaid, and that the acceptance

of said pretended road by the Governor and the acting Gov-

ernor aforesaid was a fraud upon the United States of

America.

XIII. And your orator further shows to your Honors

that the said road never was built, graded, bridged, cleared

or constructed, either in whole or in part, so as to be a public

highway, or so as to permit of the transportation of any

property, troops or mails of the United States over the same,

and was not and never has been maintained as a public high-

way, by either or any of the defendants herein, or any person

or persons claiming any interest in the lands embraced within

the limits provided for by the said Act of Congress.
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XIV. And your orator further shows to your Honors

that notwithstanding the provisions of the Act of Congress

declaring that the lands granted thereby should be exclusively

applied to the construction of the road and to no other pur-

pose, neither the said lands, nor the proceeds thereof, have

ever been exclusively or at all applied to the construction of

the road, or any part thereof, or to the construction of any

bridges thereon, or the establishment of any ferries on any

streams along the line of the road or any part thereof.

XV. And your orator further shows to your Honors

that the lands granted by the said Act of Congress were not

and have not been disposed of by the State of Oregon, or by

the Legislative Assembly thereof, for the purposes expressed

in said Act of Congress or any thereof.

XVI. And your orator further shows to your Honors

that on the i8th day of June, A. D. 1874, the Congress of the

United States passed and the President duly approved an act

which, after reciting that certain lands had there-

tofore, by Acts of Congress, been granted to the State of

Oregon, to aid in the construction of certain military wagon

roads in said state, and that there was no existing law provid-

ing for the issuing of formal patents for said lands, provided

as follows

:

"That in all cases when the roads, in aid of the con-

struction of which said lands were granted, are shown by the

certificate of the Governor of the State of Oregon,

as in said acts provided, to have been constructed

and completed, patents for said lands shall issue
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in due form to • the State of Oregon, as

fast as the same shall, under said grants, be selected and cer-

tified, unless the State of Oregon shall, by public act, have

transferred its interests in said lands to any corporation or

corporations, in which case the patents shall issue from the

General Land Office to such corporation or corporations upon

the payment of the necessary expenses thereof: Provided,

That this shall not be construed to revive any land grant

already expired, nor to create any new rights of any kind,

except to provide for issuing patents for lands to which the

State is already entitled."

XVII. And your orator further shows to your Honors

that on the 13th day of November, 1867, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled and

imposed upon by the false and fraudulent certificates herein-

above set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim has the force and effect of a

patent duly issued by the United States, which list, so cer-

tified, contained a description of 19,153 23-100 acres of land

intended to be granted by said Acts of Congress.

That on the 21st day of April, 1871, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim has the force and effect of a
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tified, contained a description of 167,633 57-100 acres of

land intended to be granted by said Acts of Congress.

That on the 8th day of December, 1871, the Secretary of

the Interior Department and the Commissioner of the Gen-

eral Land Office of the United States, being deceived, misled

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit ot said road, a certified list of land,

which the said defendants claim has the force and eff"ect of a

patent duly issued by the United States, which list, so cer-

tified, contained a description of 113,504 91-100 acres of

land intended to be granted by said Acts of Congress.

That on the 2d day of April, 1873, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the. United States, being deceived, misled

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim, has the force and effect of a

patent duly issued by the United States, which list so certified

contained a description of 23,458 48-100 acres of land in-

tended to be granted by Ihe said Acts of Congress.

That on the 13th day of April, 1871, the Secretary of

the Interior Department and the Commissioner of the Gen-

eral Land Office of the United States, being deceived,

misled and imposed upon by the false and fraudulent certifi-

cates hereinabove set forth, executed and delivered to the
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State of Oregon, for the benefit of said road, a certified list

of land which said defendants claim has the force and effect

of a patent duly issued by the United States, whish list so

certified contained a description of 23,475 66-100 acres of

land intended to be granted by said Acts of Congress.

That on the 8th day of December, 1871, the Secretary

of the Interior Department and the Commissioner of the

General Land Office of the United States, being deceived,

misled and imposed upon by the false and fraudulent certifi-

cates hereinabove set forth, executed and delivered to the

State of Oregon, for the benefit of said road, another certi-

fied list of land which said defendants claim, has the force

and effect of a patent duly issued by the United States,

which list so certified contained a description of 9,641 14-100

acres of land intended to be granted by said Acts of Con-

gress.

That on the 2d day of April, 1873, ^^^ Secretary of the

Interior Department, and the Commissioner of the General

Land Ofhce of the United States, being deceived, misled and

imposed upon by the false and fraudulent certificates herein-

above set forth, executed and delivered to the State of

Oregon, for the benefit of said road, another certified list of

land which said defendants claim has the force and effect ot

a patent duly issued by the United States, which list so cer-

tified contained a description of 4,459 94-100 acres of land

intended to be granted by said Acts of Congress.

Copies of said lists of land so certified are hereto

attached and marked Exhibits

and made part of this bill of complaint.
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That thereafter the President of the United States, being

deceived, misled and imposed upon by ihe false and fraud-

ulent certificates hereinabove set forth, issued to the defend-

ant, the Oregon Central Military Road Company, patent or

patents for 40,913 24-100 acres of land included in the grants

made or intended to be made by said Acts of Congress,

copies of which patent or patents are hereto annexed, marked

Exhibits and , and

made part of this bill of complaint.

XVIII. And your orator further shows to your Honors

that on the 12th day of May, A. D. 1874, the Oregon Cen-

tral Military Road Company, by its then president, Theodore

Wygant, and its then secretary, John M. Drake, made,

executed and delivered to B. J. Pengra a deed, a certified

copy of which is hereunto attached, marked Exhibit
,

and made a part hereof; and that said deed was filed for

record in the office of the County Clerk of Lane County

Oregon, on May 14, 1874, and recorded in Record of Deeds

for Lane County, Oregon, in volume , on pages

That on the 12th day of October, A. D. 1874, the

Oregon Central Military Road Company, by its then presi-

dent, Theodore Wygant, and its then secretary, John M.

Drake,made, executed and delivered to B. J. Pengra a second

deed, a certified copy of which is hereunto attached, marked

Exhibit , and made a part hereof; and that said deed

was filed for record in the office of the County (^lerk of Lane

County, Oregon, on October 20, A. D. 1874, and recorded

in Record of Deeds for Lane County, Oregon, in volume

, on pages
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That on the 15th day of May, A. D. 1874, B. J. Pengra

and C. E. Pengra, his wife, made, exec:uted and delivered to

G. W. Colby, John Boggs, N. D. Rideout, W. H. Parks, R.

F. Parks, Edgar Mills, E. B. Pond, Nicholas Lunning, W. C.

Belcher and T. B. Simpson a deed, a certified copy of which

is hereunto attached, marked Exhibit
,. and made a

part hereof; and that said deed was filed for record in the

office of the County Clerk of Lane County, Oregon, on May

15th, A. D. 1874, and recorded in Record ot Deeds for Lane

County, Oregon, in Volume , on pages

That on the 15th day of October, A. D. 1874, B. J.

Pengra and C. E. Pengra, his wife, made, executed and

delivered to G. W. Colby, Nicholas Lunning, E. B. Pond, J.

M. Peck, Isaac Allen, B. F. Baker, M. P. Jones, C H. Hol-

brook, W. C. Belcher, N. D. Rideout and Isaac Lohman a

deed, a certified copy of which is hereunto attached and

marked Exhibit , and made a part hereof; and that

said deed was filed for record in the office of the County Clerk

of Lane County, Oregon, on October 21, A. D. 1874, and

recorded in Record of Deeds of Lane County, Oregon, in

Volume , on pages

That on the day of
,

A. D. 18 , said G. W. Colby, Nicholas Lunning, E. B.

Pond, J. M. Peck, Isaac Allen, B. F. Baker, M. P. Jones,

C. H. Holbrook, W. C. Belcher, N. D. Rideout and Isaac

Lohman made, executed and delivered to the California and

Oregon Land Company, a certified copy of which is

hereunto attached, marked exhibit , and made part

hereof; which said deed was filed for record in the office of
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the County Clerk of Grant County, Oregon, on the

day of A. D. i8 , and was recorded

on pages
, ,

and , in volume

of the Record of Deeds in and for said Grant County.

That each and every of said deeds conveyed the lands in

bulk, and purported to grant to the respective grantees all

the lands lying and being in the State of Oregon, granted or

intended to be granted to the State of Oregon by the Act of

Congress first hereinabove pleaded and granted or intended

to be granted by the State of Oregon to the Oregon Central

Military Road Company by the Act of the Legislative

Assembly first hereinabove pleaded; and that the substantive

parts of both of said acts are recited in all of the said deeds

and expressly made parts of each thereof.

XIX. And your orator further shows to your Honors

that the California and Oregon Land Company is a private

corporation purporting to have been incorporated under the

the general laws of the State of California, on the 9th day of

January, 1877. That the enterprise and business in which

the said corporation proposed to engage was, among other

things, that of buying and selling lands in the State of

Oregon. That the incorporators were N. D. Rideout, VV.

H. Parks, Wm. C. Belcher, R. F. Parks, M. P. Jones, E. B.

Pond, G. W. Colby, J. iSl. Peck, James Carolan, Nicholas

Lunning, B. F. Baker, Isaac Lohman, Isaac Allen, Edgar

Mills, Orrin Gowell, Robert Hamilton and John Boggs; that

the said corporation is still in being, and that E. B. Pond is

the president and Abraham Halsey the secretary thereof.
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that the maps or plats referred to in the certificates herein-

above set forth, showed the line of the pretended road to be

four hundred and twenty miles, which would make the grant

of lands covered by the Act of Congress first aforesaid

embrace in the aggregate about seven hundred and twenty

thousand acres, of which four hundred and two thousand, two

hundred and forty and 67-100 acres have been in effect

patented to the said road company,and for the remaining three

hundred and seventeen thousand, seven hundred and fifly-

nine and 33-100 acres the said company inequitably claims

the right to have a patent issue therefor.

XXI. And your orator further shows to your Honors

that each and every of the defendants, to-wit : The Oregon

Central Military Road Company, B. J. Pengra, C. E.

Pengra, G. W. Colby, John Boggs, N. D. Rideout, W. H.

Parks, R. F. Parks, Edgar Mills, E. B. Pond, Nicholas Lun-

ning, W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac

Allen, B. F. Baker, M. P. Jones, D. H. Holbrook, Isaac

Lohman, A D. Breed, the California and Oregon Land

Company, at the time of the execution and delivery of

the deeds aforesaid, and at the time of the accruing of their

or any of their interests in said lands aforesaid, had full

knowledge that the road provided for by the Act of Congress

first aforesaid had not at any time been constructed and

maintained as required by said act of Congress and by the

laws of the State of Oregon, so as to be in any sense what-

soever a public highway, or so that it could be used by the

United States or by any of the citizens or residents thereof

bS a public highway, or so that the United States could
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transport its property, troops or mails over the same, and

also had full knowledge that no grades had been established

or constructed upon said road or any part thereof, that no

clearing had been done on any part thereof, no bridges

built over any streams on the line thereof, no cuts made

and no turnouts constructed anywhere on said line of road

by the Oregon Central Military Road Company, or by any of

the grantors or grantees mentioned and described in any of said

deeds aforesaid, and that no ferries had been established or

maintained over any streams on the line of said road; and had

full knowledge that said road was not begun nor completed with-

in five years from the date of the passage of the Act of Congress

first aforesaid, and that it had never been begun, constructed or

maintained, and that each and every of said defendants well

knew that the statements made in the certificates of the Gov-

ernors and Acting Governor of Oregon herein-

above set forth were false, that the Governors and Acting

Governor did not at any time whatsoever examine the road

referred to in the said certificates, and that the said certifi-

cates had been procurred by false and fraudulent represen-

tations as aforesaid and that the patents aforesaid were pro-

cured to be issued upon said false and fraudulently procured

certificates.

PRAYER.

I. Your orator therefore prays that all the lands granted

to the State of Oregon by the Act of Congress of date July

2d, A. D. 1864, be decreed forfeit to the United States and

restored to the public domain.
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II. That the pateftts described in this Bill of Complaint

be declared fraudulent and void.

III. That the certificates described in this Bill of

Complaint be declared fraudulent and void.

IV. That the deeds described in this Bill of Complaint

be declared fraudulent and void.

V. That the. United States have such other and fur-

ther relief as to equity seemeth meet.

VI. That the United States Writ of Subpoena may

issue requiring the defendants to appear in this Honorable

Court under certain pains and penalties therein pre-

scribed, and answer the foregoing Bill of Complaint.

VII. And that the defendants pay the costs, expenses

and disbursements of this suit.

EXCEPTIONS TO THE BILL OF COMPLAINT.

Exceptions were filed to the bill of complaint upon the

ground of impertinence.

The first exception relates to so much of said bill as sets

forth the Act of the State of Oregon, passed October 14,

1862, providing the manner of constructing roads other than

railroads in said State, ( Par. Ill ) which exception was sus-

tained and said matter expunged.
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The second exception relates to so much of the bill as

alleges that the road was not and never has been maintained

as a public highway by either or any of the defendants, or

any person or persons claiming any interest in the lands

embraced within the limits provided for by said Act of Con-

gress, (Par. XIII) and was sustained and said matter ex-

punged.

The third exception relates to the allegation of non-

maintenance of the road, and was sustained and said matter

expunged.

Upon petition of the defendants they were allowed to

file more than one plea, (i) bona fide purchase, (2) delays,

losses and estoppel, (3) effect of Governor's certificate.

'i'he California and Oregon Land Company filed its

pleas and answer in support of and accompanying the pleas.

The Counsel tor the Government had the pleas set down for

argument, and upon consideration thereof they were held

sufficient, and a decree was entered sustaining the pleas and

dismissing the bill.

From this decision the Government appealed to the

Supreme Court of the United States, where this case and

several other cases of like character were heard at the

October, 1890 term thereof, and the said decision reversed

and the causes remanded with directions to the Court below to

allow the Government to file a replication to and to take

issue upon the said pleas ( 140 U. S. 599. )
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The California and* Oregon Land Company by said plea,

alleges the transfer to the Oregon Central Military Road

Company of all lands, etc., granted by the Act of Congress

of July 2, 1864.

That the Governor issued several certificates as portions

of the road in question were completed.

That said grant of lands and all rights and interests

thereunder were, by sundry mesne conveyances, conveyed to

and vested in this defendant.

Second. For a second plea said defendant alleges the

transfer by the State of Oregon, and the certifying of the

Governor and the listing by the Commissioner of the

General Land Office and the Secretary of the Interior, of

361,327.43 acres of land of the aforesaid grant.

That May 15, 1874, certain of the defendants named,

placing confidence in said certificates of the Governor, and

also in said certified lists, purchased for $200,000.00 from

other defendants named, all of said granted lands and paid

said sum therefor, and that such purchase and payment were

in good faith.

That the Company now holding said lands received the

same without any notice or any reason to suspect that there

had been any fraud or misrepresentation or failure of duty in

the examination or certifying aforesaid.

That the promoters of said land company have paid in

the care and expense attending said land the sum of $Sj,-
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775- io> arid in taxes levied under the laws of Oregon the

sum of $39,362.12.

That portions of the stock of said land company have

been sold from time to time to others than original stock-

holders, such purchasers buying in reliance upon the Acts

aforesaid, all of which matters appear in the record.

The said California and Oregon Land Company, after

the case came back from the Supreme Court, by leave of the

Court filed an amended answer in support of said plea,

modifying in several particulars the original answer. The

first answer alleged that the road had been constructed and

that the certificates were true and were made without any

representation or fraud, and was, in fact, a general answer to

each and every allegation of the bill, and admitted or denied

the same, and would, under the rules of equity pleading been

treated as overruling the plea, and as a general answer

Souer vs. Meger, 2 Paige, 574.

Story Eq. Pld., Sec. 688.

The amendedifllM**/however, admits the first, second,

third, fourth, sixteenth and nineteenth paragraphs of said

bill, and as to the matter stated in the other paragraphs

thereof, alleges that it had no notice, knowledge or infor-

mation of the matters therein charged.
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There is no denial jn the plea or amended answer of the

allegations of the bill that the road was not constructed, or of

the allegation that the certificates of the Governors were

fraudulently obtained, but the effect of the plea and answer

is that the defendant had no notice, knowledge or informa-

tion thereof, and is a bona fide purchaser notwithstanding the

fact that no road was ever constructed, and that the certifi-

cates were fraudulent.

A general replication to the said plea and answer was

filed and the cause put at issue.

The following proceedings were had before the examiner:

"August 6th, 1 89 1, 1:30 p. M.

At this day the above entitled cause came on for taking

testimony before me at my office in the City of Portland, in

said District, the complainant appearing by F. P. Mays,

United States District Attorney, and A. H. Tanner, his

assistant, and the defendants appearing by Rufus Mallory, of

their counsel ; whereupon the following proceedings were

had to-wit

.

Geo. H. Durham,

Examiner.

Counsel for the complainant novv state that they claim

under the issues joined in this suit, that the burden is upon it

to begin the taking of testimony in support of the bill to

prove the allegations of fraud therein charged, and notice
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thereof to the defendants, and at this time propose to offer

testimony in support of their bill, and for that purpose call

as a witness in behalf of the complainant herein, George

Joseph, and ask to have him sworn, and to have his testi-

mony taken herein as required by the 67th Rule of the

Supreme Court as amended.

Counsel for the defendant, the California and Oregon

Land Company, object to the introduction of the witness by

the complainant, for the purpose of proving the allegations of

its bill at this time, and claims that the only questions to be

established by proof are upon issues between the plea and the

reply filed lierein ; that the onus of proof of the truth of the

plea is on the defendant, and that the question of construction

of the road or any other questions of fraud charged in the bill

cannot be enquired about, but evidence can only be now

introduced to prove the truth of the plea; therefore objects

to the calling of the witness and to the witness being sworn

or examined at this time.

George Joseph being called as a witness in belialf of the

complainant and duly sworn, testifies as follows :

Direct examination. Questions by Mr. Tanner:

My name is George Joseph, my age is 19, my residence

Portland-, Oregon, occupation, law student.

Q. Are you acquainted with the line of the Oregon

Central Military Road leading from Eugene over the Mount-

ains to Southeastern Oregon ?
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Objected to by counsel for defendant as incompetent,

immaterial and not proper testimony to be introduced at this

time.

A. Yes, sir, I am.

Q. Have )ou been living on the line of this road at

any time?

Objected to as immaterial and incompetent.

A. Yes, near it, within five miles of it.

Q. I will ask you to state fully whether or not any

wagon road was ever constructed or built by the Oregon

Central Military Road Company over or upon the route of

said road, and state fully all that you know about the manner

in which said road was built, if any was built, whetiier the

streams across which it was built were bridged, whether any

grades were made or turn-outs, and state fully the manner in

which said road was built and constructed, if any such road

was built, and when it was and by whom ?

Counsel for the defendant objects to the question as im-

material and irrelevant, that under the pleadings as they stand

now in the court, testimony concerniug the construction of

the road cannot be introduced, and ought not to be intro-

duced into the record, and counsel therefore requests the

examiner that before this answer is made, the question as to

its materiality and competency and its whole relation to the

case shall be certified to the court for its determination and

decision before any further testimony is taken.
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Examiner's Note : I am requested by the defendant's

counsel under the provisions of the United States Equity rule

No. 67, to certify to the Court for its consideration and

determination three questions

:

First—Whether or not the burden of proof is upon the

complainant to maintain at this time by its testimony the

allegations of the bill, so that it will be entitled to the affirm-

ative in opening and closing the testimony ; and

Secondly—Whether or not it is competent for the com-

plainant to introduce at this time evidence tending to show

the manner of the construction of the alleged road, the fact

that such construction did not comply with the law, and that

the defendants had notice thereof; and

Thirlly—Whether under the pleadings as they now are

in the cause, the only matter to be proved is the truth of the

matter in issue between the plea and the replication, and

whether the afifirmative of this proof is not upon the defend-

ant.

And accordingly I herewith certify these questions to

the court for its consideration.

Respectfully submitted,

Geo. H. Durham,

Examiner. "

The objections were sustained by the court and the de-

fendant allowed to begin.



46

The defendant then took its testimony in support of said

pleas and rested.

The following proceedings were then had before the

examiner :

"The parties to the above entitled suit appeared before

me at my office, the United States being represented by A.

H. Tanner, Esq., its counsel, and the defendant by Rufus

Mallory, Esq., of its solicitors, whereupon the following pro-

ceedings were had to-wit:

"Counsel for the complainant now offers to call witnesses

to show that the wagon road known as the Oregon Central

wagon road, and referred to in the bill in this suit, was

never built as required by the Act of Congress ^nd that the

certificates of the Governors that it was built and constructed

were obtained by misrepresentation.

"Counsel for the defendant, the California and Oregon

Land Company, objects to the introduction of this testimony

as immaterial and irrelevant for the purpose of controverting

the matters contained in the plea or the testimony introduced

in pursuance thereof.

lit^^^c"Examiner—Let the record show thatlWyjJW'^wCduly

sworn as a witness in behalf of the complainant in this

case, was thereupon called to the stand and interrogated by

the complainant's counsel as follows:

QuEs—State fully and at length all you know as to

whether or not the wagon road known as the Oregon Central
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Military Wagon road, referred to in the bill in this suit, was

ever built or constructed, and describe fully all that was done

by said company in reference thereto, and state fully also all

that you know in reference to the way the certificates of the

Governors of Oregon that said road or portions thereof had

been built were obtained.

"Counsel for defendant objects to the question as irrelevant

and immaterial to the issue made by the plea in this cause,

and as immaterial for the purpose of answering any evidence

taken in support of the plea, and for the further reason that

the plea raises no issue upon the question of the construction

of the road or the issuance of the certificates, and before an

answer shall be made to the question, counsel for defend-

ant, the California and Oregon Land Company, requests the

examiner to certify the question to the Court for his opinion

as to whether the question should be answered.

EXAMINER'S NOTE.

"Before taking the answer, I will certify this question to

the Court as requested by counsel for the defendant, for the

purpose of taking the opinion of the Court as to the relevancy

and materiality of the testimony sought by the question re-

ferred to.

"Geo. H. Durham,
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The objections wepe sustained by the Court and no fur-

ther testimony was ofiFered by the Government.

A trial was duly had upon the pleadings and proofs and

a decision was made on the 7th day of December, 1891, sus-

taining the plea of bona fide purchasers and dismissing the

bill and a decree entered accordingly.

From this decree the Government has appealed to this

('ourt.

ASSIGNMENT OF ERRORS.

1. The Court erred in sustaining defendants first ex-

ception to the portion of said bill relating to the Act of the

Legislative Assembly of the State of Oregon, passed October

14, 1862, providing the manner of constructing roads, other

than railroads in said State.

2. The Court erred in sustaining the second exception

of said defendant to the portions of said bill relating to said

road not having been maintained as required by said Act of

Congress.

3. The Court erred in sustaining the third exception of

the said defendant to the portions of said bill relating to the

non-repair of said road.

4. The Court erred in sustaining the defendant's objec-

tion to the testimony offered by the Government to show that
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said wagon road was never built and that the certificates of

the Governors that such road was built were obtained by

misrepresentation and fraud.

5- The Court erred in sustaining the defendant's ob-

jection to the testimony offered by the Government after the

defendants had rested their case, to show that said road had

never been built and that the certificates of the Governors

that it was built were obtained by misrepresentations and

fraud.

6. The Court erred in sustaining the said plea of the

defendant, the California and Oregon Land Company, and

in dismissing the bill.

7. The Court erred in the finding made by the said

decree that the certificates of the Governors of the State of

Oregon, declaring the road to have been duly constructed

were truthfully made, without any fraud or misrepresentation

on the part of any one, for the reason that such finding is

contrary to the admissions made by the pleadings and against

the evidence.

8. The Court erred in finding in and by' the said

decree that the said California and Oregon Land Company is

the purchaser of said land from the Oregon Central Military

Road Company in good faith and for a valuable considera-

tion and without notice of any fraud or misrepresentations on

the part of the said Oregon Central Military Road Company
or any one else, for the reason that the said finding is against

the evidence and contrary to law.

9. The said decree is against the evidence and contrary

to law.
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ARGUMENT.

I.

The State Act of 1S62, Providing the Manner of Con-

structing Wagon Roads, Applvs to the Road in

Question.

We claim the Court erred in sustaining the defendant's

first exception, thereby holding that none of the provisions of

the Act of the Legislative Assembly of the State of Oregon of

October 14, 1862 have any application to the road author-

ized by Congress and now under consideration. The Act of

Congress making the grant contained the following pro-

vision.

"That said road shall be constructed of such width,

gradation and bridges as to permit of its regular use as a

wagon road, and in such other special manner as the State of

Oregon may prescribe."

The Act of the State of Oregon, transferring the land

grant to the Oregon Central Military Road Company pro-

vides :

"That there is hereby granted to the Oregon Central Mil-

itary Road Company all lands, rights, privileges and immunities

heretofore granted or pledged to this State by the Act of
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Congress, iu this Act heretofore recited, for the purpose of

aiding said Company in constructing the road mentioned and

described in said Act of Congress, upon the conditions and

h'mitations therein prescribed."

It is claimed on behalf of the government that the Con-

gressional granting act should be liberally construed and

given effect according to the manifest intention of Congress.

The State law of 1862, regulating the manner of construct-

ing roads, was in force at the time the granting act was

passed and has ever since remained in force. It is admitted

that the Oregon Central Military Road Company was incor-

porated under the general laws of the State. It was incor-

porated with the view of constructing the land grant road.

Some special manner of construction prescribed by the State

is plainly contemplated by Congress. The Act of Congress

left the manner of construction indefinite, no doubt, because

of the knowledge possessed that the State had already pre-

scribed a special manner of construction by the A.ct of 1862.

The State, in transferring the grant to the Oregon Central

Military Road Company, relied upon the Statute of October

14, 1862, under which said Company was incorporated, as

providing the manner in which the road should be con-

structed.

Congress, in using the words "may prescribe," cannot

be held to have excluded existing laws. It should be held

rather that the legislation was in view of existing law and that

the real intent was that specifications as to the construction

should be in accordance with the laws of the State in force at the

time the obligation to construct the road should become bind-
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ing. Congress did not p©int to some future enactment. It merely

pointed to the law of the State as it should actually exist;

and the fact that such law continued instead of being after-

ward created does not exempt the road company from its

requirements.

It seems unreasonable that nearly a million acres of land

should be granted first by Congress and afterward by the

State with no requirements as to the ]nil)lic highway to be

constructed in payment therefor except that the road should

be "constructed of such width, gradation and bridges as to

permit of its use as a wagon road." But this was not done.

Congress, in addition to this, required that the road

should be constructed "in such other special manner as the

State of Oregon may prescribe." When the land passed to

the State, it passed under the existing applicable law of

October 14, 1862. The Act of Oregon granted the land to

the road company upon the conditions and limitations in the

.^ct of Congress prescribed. One of these conditions was

that the road should be constructed "in such special manner

as the State of Oregon may prescribe," and that special man-

ner was prescribed by the existing statute under which the

road company was incorporated and from which it obtained

its life. When the creature of the State Statute, the corpo-

ration, became charged with the duty of building the road by

the Act of the State, the Statute of October 14, 1862, by

force of its existence, prescribed the manner in which such

road should be constructed. It was expressly so decided by

the Supreme Court of Oregon in the case of Schultz vs The

Military Road Co., 7 Or., 264, in construing an act identical

with the one under consideration in this case.
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II.

The Company Receiving the Land Grant Was Bound to

Maintain the Road.

We respectfully submit that the Court erred in sustaining

the second exception to the bill, thereby holding that the

Company was under no obligations to maintain the road for

any time whatever, and in holding that the matter charged in

the bill showing non-maintenance and knowledge thereof on

the part of the defendants was impertinent, and in expunging

said matter from the bill.

The granting Act of Congress contained the following

provision:

"And the said road shall be and remain a public high-

way for the use of the Government of the United States, free

from tolls or other charges upon the transportation of any

property, troops or mails of the United States."

It is evident that Congress intended that the road should

"be and remain a public highway."

It is not too much to say that such continuance was

one of the conditions of the grant, and that such condition

was charged upon the grant by the Company and became an

element of the contract. It will be noticed also that the

Congressional Act requires the road to be constructed "with

such gradation and bridges as shall permit of its regular use

as a wagon road."
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It is difficult to say how tlie road company was bound to

construct a road that shall "be and remain a public highway"

and of a nature to permit of its ''regular use" as a wagon

road unless it was intended that the road company receiving

the land grant should maintain the road. This legislation

was in view of the Statutes of Oregon, which allow tolls

to be taken, and all parties contemplated that the construct-

ing company and its successors should control the road and

maintain it subject to its free use by the government.

The words and plain meaning of the Statute are dis-

regarded in a construction which practically holds that if the

road is built but for a day the law is satisfied and the grant

earned.

«

The road provided for passed through regions of country

infested, at the time of the grant, with hostile Indians, and

the fascinating prospect is held out that it was to be a

military road for the free use of the government in the trans-

portation of property, troops and mails to enable it more

readily to send troops to the protection of the settlers from

the raids of hostile bands of Indians and that it should be and

remain a public highway for the regular use of the govern-

ment for that purpose. But this bright and glowing prospect

becomes at once a delusion and a snare when the company is

under no obligation to keep the road in repair and might

allow it to immediately after completion become impassible.

In the case of Schultz vs. The Military Road Co., 7 Or.,

259-263, 264, the Court, Boise, J., says:
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"The second error assigned is that the Court erred in

instructing the jury that under the Acts of the Legislature

and under the Act of Congress the defendant was and is

obliged to keep the road in such condition as that the mails,

among other things, may be safely, securely and expe-

ditiously transported over it."

An Act of Congress approved February 25, 1867, granted

to the State of Oregon certain lands to aid in the construct-

ion of a military wagon road from Dalles City on the Colum-

bia river by way of Camp Walson, Canyon City and Mormon
or Humboldt Basin, to a point on Snake River opposite Fort

Boise in Idaho Territory. It is also provided that the land

so granted should be applied exclusively to the construction

of said road. Section second of said Act provided that the

State Legislature should dispose of these lands for the purpose

of building said road and for no other purpose ; and that

said road shall remain a public highway for the use of the

Government of the United States, free from tolls or other

charges upon the transportation of any property, troops or

mails of the United States. Section three provides that said

road shall be constructed with such width, gradation and

bridges as to permit of its regular use as a wagon road, and

in such other special manner as the State of Oregon may pre-

scribe.

The State of Oregon by An Act approved October 20,

1868, granted these lands to the appellant for the purpose of

aiding the Company in constructing the road mentioned and

described in said Act of Congress, upon the condition and

limitations therein prescribed. When the appellant accepted
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the grant it undertook to construct and maintain said road in

such condition as to enable the mails to be transferred over

it with safety and convenience to the mail carrier. The Act

of the Legislature did not particularly prescribe the manner

ot const ructmg the road, but we think the appellant, when it

was organized as a corporation to construct a road in Oregon,

undertook to construct it in the manner prescribed by the

laws of the State for the construction ot such roads. While

the road remained under the control of the appellant, it was

obliged to maintain the same, and we think this instruction

is not erroneous.
"

If this doctrine is correct, and we maintain it is, then

the matter relating to the non-maintenance of the road ex-

punged from the bill was pertinent and material to the case

upon -the question of bona fide purchase made by the plea.

For if the road had not been maintained and kept in repair

by the said Oregon Central Military Road Company, as

required by the Act of Congress, and the purchasers had

knowledge thereof at the time of their purchase as charged in

the bill, they knew the law had not been complied with, and

they could have no standing as bona fide purchasers without

notice.

III.

The Certificates of the Governors are Fatally De-

fective AND Admitted to be False and Fraudulent.

The Act of Congress provides that the lands "hereby

granted to said State shall be disposed of only in the follow-
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ing manner: that is to say that a quantity of land not

exceeding thirty sections for said road may be sold; and

when the Governor of said State shall certify to the Secretary

of the Interior that any ten continuous miles of said road are

completed, then another quantity of land hereby granted

may be sold, and so on from time to time until said road is

completed, and if said road is not completed within five

years no further sales shall be made, and the land remaining

unsold shall revert to the United States.
"

The Certificates of the Governors are as follows:

State of Oregon, Executive Department,

Salem, July 27, 1866.

Sir :—I hereby certify that in accordance with an Act of

Congress, approved July 2, 1864, entitled "An Act grantiug

lands to the State of Oregon to aid in the construe tion of a

military road from Eugene City to the southern or eastern

boundary of said State, " and in accordance with the Act of

the Legislative Asseml^ly of the State of Oregon, approved

October 24, 1864, entitled "An Act donating certain lands

to the Oregon Central Military Road Company" I have

passed over and carefully examined the first 50 miles of the

Oregon Central Military Road Company, beginning at

Eugene City and extending eastward and towards the south-

ern or eastern boundary of the State of Oregon.

And I further certify that the first continuous 50 miles

of said road, beginning at Eugene City, are completed in
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accordance with the requirements of said Act of Congress

and the laws of Oregon.

In witness whereof I have hereunto set my hand and

caused the said seal of the State of Oregon to be affixed.

Addison C. Gibbs,

Governor of Oregon.

By the Governor

:

[seal.] ,

Secretary of the Interior.

Samuel E. May,

Secretary of State.

State of Oregon, Executive Office,

Salem, November 26, 1867.

To all whom these presents shall come. Greeting :

This certifies that the section of the Central Military

Road extending from the point to which it has already been

approved to Cresent Lake, in the Valley of the Deschutes,

being 42^ miles, more or less, having been carefully inspect-

ed and found to be well and faithfully built, and fully up to

the requirements of the law, therefore the same is approved

and received.
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In witness whereof I have hereunto signed my name and

caused the seal of the State of Oregon to be affixed the day

and year first above written.

Geo. L. Woods,

Attest

:

Samuel E. May,

[ SEAL. ]
Secretary of State.

State of Oregon :

I, George L. Woods, Governor of the State of Oregon,

do hereby certify that this plat or map of the Oregon Central

Military Road has been duly filed in my office by the said

Oregon Central Military Road Company, and shows that

portion of the said road commencing at Eugene City,

Oregon, and ending at the eastern boundary of the State,

_ which has been completed as required by the Act of Con-

* gress, approved July 2, 1864, entitled "An Act granting

lands to the State of Oregon to aid in the construction of a

military road from Eugene City to eastern boundary of said

State, " and the Act of the Legislative Assembly of the

State of Oregon, approved October 24th, 1864, entitled

"An Act donating certam lands to the Oregon Central

Military Road Company, " granting lands to said Company.

In testimony whereof I have hereunto set my hand and

caused the great seal of the State to be affixed.
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Done at Salem on, this, the 12th day of January, A. D.,

.1870.

Geo. L. Woods,

Governor.

By the Governor

:

Samuel E. May,

[ SEAL. ]
Secretary of State.

The certificate of Governor Woods is the only certificate

existing as to the 238 miles of the road; that is to say, as to

all of the road excepting the 92)^ miles covered by the two

prior certificates. This certificate is no allegation of the

completion of the road. It only refers to the map and what

the map shows. Instead of certifying to each consecutive ten

miles, it takes it all in at once, excepting the pa^rniles covered

by the two prior certificates. This is no certificate to the

Secretary of the Interior under the Act of July 2, 1864, nor

is it a certificate showing the road to have been constructed

and completed as required by the Act of 1874.

Considered as an alleged certificate it is plainly and

fatally defective or it is a palpable evasion. In either

case it is not a certificate under the law.

Furthermore, it is admitted by the pleadings that all

three of the certificates are false and fraudulent. On this

point the allegations of the bill are clear and distinct in the

XI, XII and XIII paragraphs thereof. These allegations

are not denied by the amended plea or answer. It is un-
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doubted law that all the allegations of the bill not denied by

the plea or answer stand admitted.

Bogardus vs Trinity Church, 4, page 178.

Foley vs. Kitson, 120 U. S., 315-317.

It therefore stands solemnly admitted by the defendant

upon the record in this case that the certificates were obtained

by misrepresentation and fraud and that no road was ever

built by the road company. Yet the learned judge before

whom this case was tried in the Court below finds, in the

face of these admitted facts, that the certificates were truth-

fully made without any fraud or misrepresentation by anyone.

The certificates are not only fatally defective, but are ad-

mitted to have been obtained by misrepresentation and

fraud.

The purchasers, assuming, as they do, to stand upon

them, are without support. As a bar to the judicial investi-

gation commanded by the people, through Congress, or, as

evidence to sustain the plea of bona fide purchasers, they are

not entiled to respectful attention. As they are defective and

fraudulent they have no binding force or effect.

United States vs Minor, 114 U. S., 233.
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IV.

The Purchasers are Bound bv the Conditions of the

Granting Acts and are Chargeable With Notice.

It is alleged in the plea and answer that the defendants,

other than the California and Oregon Land Company, pur-

chased this land grant, paying therefor a consideration of two

hundred thousand ($200,000.00.) dollars; and that subse-

quently the purchasers became the California and Oregon

Land Company, for the purpose of the management of these

lands and as a matter of convenience, conveyances were

made to the corporation, and that all this was done without

any notice, knowledge or information, or suspicion even, that

there had been any fraud practiced in obtaining the cer-

tificates of the Governors, or that the road had never been

built, or that the conditions of the grant had not been com-

plied with. Upon this question the defendant, the Cali-

fornia and Oregon Land Company, has taken the testimony

of the purchasers still living to sustain the plea, and they

have all testified substantially that they had no such notice or

knowledge. Whether they did have or not is a question to

be determined.

It is not necessary in a case of this kind to show actual

notice or that these purchasers actually participated in the

fraud. It is enough if it is shown or appears satisfactorily to

the Court from all the record and the evidence that they had

such notice or information as would put a prudent man upon

inquiry.
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contained the following condition: "Provided that the

lands hereby granted shall be exclusively applied in the con-

struction of said road and shall be disposed of only as the

work progresses, and the same shall be applied to no other

purpose whatever. " The State granted them to the Oregon

Central Military Road Company upon the conditions and

limitations prescribed in the Act of Congress.

The road company took the land then upon the condi-

tion that the lands granted were to be exclusively applied to

the building of the road and that it should only dispose of

said lands as the work progressed, and that said land should

not be applied to any other purpose whatever.

The Oregon Central Military Road Company, on the i2lh

day of May, 1874, "in consideration of one ($1.00) dollar

and other considerations," conveyed to B. J. Pengra the

undivided one-half of all the right, title and interest of said

Company to said lands acquired by it under the Act of Con-

gress and the Act of the Legislative Assembly of the State of

Oregon, both of which are expressly referred to in said deed.

On the 12th day of October, 1874, by another like convey-

ance, the said OregonCentral Military Road Company, "in con-

sideration of the sum of seventy-five thousand ($75,000.00)

dollars, to it in hand paid," conveyed to him all its right,

title and interest in and to all the lands lying in the State of

Oregon, granted or intended to be granted by the said Act of

Congress and Legislative Assembly of the State of Oregon,

to said Company; both of which acts are expressly referred to

in said deed. On the 15th day of May, 1874, B. J. Pengra
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and wife conveyed the'undivided one-half of these lands to

the California purchasers, G. W. Colby and others men-

tioned in the bill, for the consideration, as stated in the

deed, of one hundred thousand ($100,000.00) dollars, and

expressly referring to the Act of Congress and to the Act of

the Legislative Assembly of the State of Oregon, which deed

recited, among other things, as follows: "Also the undivided

one-half of all future right, title, interest, claim, property and

demand which the said Oregon Central Military Road Com-

pany may at any time hereafter acquire to any lands by vir-

tue of any further compliance with the requirements of said

Acts of Congress." This deed also reserved the road and

the right of way therein one thousand feet in width upon each

side of the center line of such road, "wherever the same runs

through or is constructed or located upon lands granted by

said Acts of Congress." On the 15th day of October, 1874,

B. J. Pengra and wife conveyed to G. W. Colby and associ-

ates named in the bill, and others^ the other undivided one-

half of said land grant in consideration, as expressed in said

deed, of one hundred thousand ($100,000.00) dollars, again

expressly referring to the Act of Congress and to the Legislative

Assembly of the State of Oregon, which deed contains the

following recital : "And also all the right, title and interest

which may be hereafter acquired by the said parties of the

first part, and to which they may become entitled by any fur-

ther compliance with the requirements of said acts, or either

of them, by the said Oregon Central Military Road Com-

pany;" also reserving the road and right of way mentioned

in the first deed. About the 3d of March, 1877, G. W.

Colby and associates, in consideration of one ($1.00) dollar,
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conveyed the said land grant to the defendant, The California

and Oregon Land Company, containing the same recitals

and reservations as are stated in the deeds from B. J. Pengras

and wife to them. ,

At the time these deeds were made but a small portion

of this land grant had been patented or listed for patents, and

the legal title thereto remained in the government. About

one-half of it yet remains unpatented and the legal title

thereto remains in the government, complainant in this suit.

It is elementary law tnat purchasers of lands must take notice

of all recitals in the deeds and laws constituting their chain of

title.

It appears from this record contained in the muniments

of title of the defendant so to speak, that this land grant wa

to be exclusively applied to the construction of the road, and

could only be sold as the work progressed and their applica-

tion to any other purpose was expressly prohibited. The

grant was made only upon that condition. The purchasers

and all parties were bound to take notice of the public stat-

utes and of the conditions, limitations and prohibitions

therein contained; the recitals in the deeds themselves show

that a further compliance with the Act of Congress was con-

templated by the parties and indicates that they well under-

stood at the time that the law had not been fully complied

with.

We submit that any purchaser receiving such a title of

land was bound at his peril to know that the conditions had

been fulfilled; and that the limitations had not been over-
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stepped. He was boiuid at his peril to know whether the

contracting company had built the road as required, or

whether the certificates of the governor was fraudulent or

otherwise.

A person purchasing such a vast ciuantity of land under

such a grant, with such conditions and limitations, was

bound to ascertain whether the land had been actually earned

and whether the required road had been, in fact, built. Any

neglect to ascertain such fact, when reasonably suggested by

the conditions of the title, would be as effective to charge

him with notice as though he had made an investigation and

ascertained that the road had not been built. He is charge-

able with knowledge of all the facts concerning his title

which any reasonably suggested inquiry, if made, with proper

diligence would have disclosed.

Knapp vs Bailey 79 Me., 195.

S. C, ist Am. St Rep., 295.

Lodge vs. Simonton, 23 Am. Dec. 36 and note.

Where the purchaser designedly abstains from making

inquiry for the purpose of avoiding knowledge he will not be

regarded as a bona fide purchaser without notice, and is not

thereby relieved from the effects of the knowledge his inquiry

would have developed.
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96 Am. Dec, 56.

The Holladay case, 27 Fed, Rep., 830.

Reed vs. Gannon, 50 N. Y., 345.

All of these deeds under which the defendant claims as a

bona fide purchaser purport simply to convey the right, title

and interest of the grantor and are in effect quit-claim deeds,

and not only that, but they contain recitals sufficient to indi-

cate that the act of congress had not been fully complied

with, and that being the fact defendant cannot claim to be a

bona fide purchaser for value.

Gest vs. Packwood, 34 Fed. Rep., 369.

Baker vs. Humphrey, loi U. S., 494.

Baker vs. Woodward, 12 Oregon i.

It seems to us from these authorities and upon general

principals it was clearly the duty of the purchasers of this land

grant to use proper diligence to ascertain the fact as to

whether the road had been built or not. Apparently they

abstained entirely from making any inquiry for fear that they

might find out something to destroy their attitude of innocent

purchasers. They seem to have understood that it must be

handled with discretion.
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It is admitted by the testimony of these several pur-

chasers that none of them had ever been in the State of

Oregon at the time of this purchase or seen the lands included

within the limits of the land grant or knew anything about

the character of the country through which this road was sup-

posed to have been built. They made no inquiry to ascer-

tain the facts as to whether any road had

been built or not. They got together at

Sacramento and agreed to buy the first undivided

one-half of the land grant, each taking an undivided one-

tenth. All they had to act upon or show the completion of

the road was the certificates of the Governor, which, as we

have already shown were, defective and obtained by fraud.

Their attention was brought to this grant by a man by the

name of Walker, who, as Mr. Pond, one of the purchasers,

says, was a "bird of passage," and about whom nothing more

can be ascertained. They appear to have made no inquiries

of him even as to whether any road was ever built or not.

They then delegated G. W. Colby and R. F. Parks to come

to Oregon to complete the purchase, who were associates in

the purchase and parties to the transaction. Their nego-

tiations were carried on there chiefly with B. J. Pengra, the

man who had been the superintendent of the company, its

president and land agent. Colby and Parks are both dead.

Mr. Pengra was a witness on behalf of the defendant, and

he describes fully his negotiations with Mr. Colby for the

sale of these lands.

Though the purchasers claim to have paid one hundred

thousand dollars for the first undivided half of the land

grant, only fifty thousand dollars of it ever reached the Com-
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pany, and while they paid as they claim one hundred

thousand dollars for the second undivided one-half only

seventy-five thousand dollars of it ever reached the Company,

thus showing conclusively that at least seventy-five thousand

dollars worth of these lands were never applied as required

by the Act to the building of the road. This must have

been known to Mr. Colby at least, if not to the other pur

chasers.

Another strong circumstance detailed by Mr. Pengra to

show notice, is the fact that the purchasers wanted a war-

rantee deed from the Company. This the stockholders

refused to give, and would give only a quit claim deed. We
quote from the testimony of Mr. Pengra

:

Q. What was this controversy you spoke of in the

board of directors of this Company with reference to the

sale of these lands?

A. Well, the question of the form of the title—the

form the title was to take—had been a question of discussion.

I do not know that I could explain it all fully ; I was not

present all the time.

Q. Do you mean with reference to the kind of deeds

that should be made ?

A. Yes, first that came up.

Q. What was that about ?

A. Well, they wanted

—
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Q. Whom do you mean by " they " ?

A. The purchasers, those who were negotiating to pur-

chase ; and I stated that that was Mr. Colby and Mr.

William Parks in the interest of other parties, I do not

know, but it seems to me I heard but very little about the

names of anybody until the conveyance was made by me,

and then the list of names to whom I was to convey was fur-

nished by me, and the first questions that came up was the

question of conveyance. Our folks declined to make any-

thing but a quitclaim, and yet our record shows that we had

been selling lands and giving warranty deeds. But if I

recollect, the conveyances to me was finally a quitclaim, and

mine to them ; I think they were pretty nearly identical so

far as that part was concerned.

Q. You mean by " them" those purchasers?

A. These purchasers, yes, sir, who finally tried to

negotiate with the Company.

Q. You say those purchasers at first declined to take a

quit-claim deed ?

A. They wanted a warranty deed and our records show

we had been making such ; but our Company declined to

make anything but a quitclaim for the reason that a portion

of the title to the lands was not obtained from the Govern-

ment at that time, and for other reasons, I do not recollect

what they all were.

Q. Were those reasons given to these purchasers ?
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A. This matter was discussed and the records looked

at.

Q. Which one of the purchasers, or whom ?

A. Both Mr. Parks and Mr. Colby ; they looked over

the records together.
"

Did it occur to Mr. Colby and Mr. Parks of these pur-

chasers, why the Company would not give a warranty deed ?

Would not that fact alone put a man of ordinary prudence

and judgment upon inquiry? To obviate this the stock-

holders took the wise precaution to have the Company deed

to Mr. Pengra by a deed in effect a quitclaim deed, and Mr.

Pengra deeded to the purchasers by the same form of deed.

Again before the secorid payment of $75,000 was made,

Mr. Colby came up to Oregon, and as Mr. Pengra says,

went over the " grant "Jwe quote from his testimony

:

"Q. When was this other half of the road sold, and how

was the title to that at the time it was sold ? Was that in

you at the time also ?

"A. Not at the time Colby came. Mr. Parks was not

with him. He came and wanted to look over the grant with

a view to selling it; but at the time uf the sale it was under-

stood they would convey the other half of the grant to me,

and by me with Parks and Colby that I would convey it to

them, if they desired, at the same rates, or perhaps something

more; I don't know just exactly as to the rates, but it was

about the same, as I recollect. In process of time Mr. Colby
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returned. As I recollect now, this first sale took place early

in the season, and the balance of ihe sale was the same season,

later on, of the same year; it might have been the year fol-

lowing; but certamly not later than the year following. He

came to my place, and I know I was just passing the moun-

tains with my brother and a company of men that were en-

gaged in the public surveys. So we took my team and

express wagon and went forward and got into the field before

them. I now recollect there was some of these swamp land

purchasers wanted a large body of swamp land surveyed and

I was going out on that account. So we went together

and made a general inspection of the grant; and upon re-

turning he told me he had about concluded to report fav-

orably as to the pupchase of the balance of the grant, and

we parted, I think possibly, at Goose Lake, or in the Klamaih

Lake country. He might have returned all the way, but I think

not; I think we parted there and he returned to California.

Afterwards wrote me that they had concluded to take the

balance of the grant, and came up, met me and we came

to Salem and was there some time. Came down and made

negotiations here with our people at Portland. All the

matters were understood as to the price that we should sell

at, prior to that, and the sales took place. I cannot now

recollect whether those titles—the conveyances—were made

as I stated to you; but the first titles were written by our

attorney, and I think they were the last time but I am not

certain."

How did he avoid knowledge of the fact that no road

had been constructed if he was over the grant and examined
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that ? Was it not his duty to examine also the road ? If he

did, of course he found that it was not constructed—it being

admitted that no road was constructed. Knowledge to Colby

as the agent and associate of the others was notice to them

all.

The time for the completion of this road expired July 2,

I872, under the Act making the grant and the amendatory

Act of March 3, 1869. The purchase was made by the

defendants in 1874. Did they not know that the work of

constructing the road was not progressing under the granting

Act at that, and that therefore tlie company was avoiding

the law and condition of the grant in disposing of said

lands in any other way than as the "work progresses" and

that the donee of the State was committing a breach of

trust?

The then Secretary ot the Interior, Mr. Vilas, in sub-

mitting a report of the investigation as to the construction of

these roads to the President, made some suggestions as to

the law application to the question of bona fide purchasers,

and as he had all the facts before him, and is a lawyer of

eminence, we deem it proper to quote briefly from said

report as follows

"It will be observed at once that these conveyances do

not profess to grant any better or other title than that which

was rightfully conferred by the Acts of Congress, and of the

Legislature of Oregon on the original grantor, which Acts

are in the first deed referred to and made parts of the grant.

It is unnecessary to go further to show that no grantee named
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in either of these conveyances obtained any claim whatever,

equitable or moral, to any lands which ought not, in a just

and proper administration of the Acts of Congress, to belong

to the trustee or the agency charged with the performance of

the public duty for which the grant was made. It needs no

reference to authority to re-enforce so simple and obvious a

proposition. The law could not be doubtful that one who takes

from a known trustee any considerable portion of the trust

property, much more if the whole takes it, charged with all

the limitations and obligations of the trust, and with all the

responsibilities and risks as inquiry would have shown the

facts to impose. ( Duncon vs. Jandon, 15 Wall., 165. ) A
vendee is always chargeable with knowledge of all the facts

concerning his title, which any reasonably suggested inquiry,

if made with prudent diligence would have ascertained; and

no one can for an instant contem])late the attitude of a vendee

of this grant without supposing him to have examined the

Acts of Congress, and of the Legislature from which the

title proceeded, and to have inquired into the performance of

those acts upon which alone it could rest.
"

Ex. Doc. 123, p, 10, 50th Congress, ist session.

And we may add that merely looking at the defective

and insufficient certificates of the Governors would not be a

sufficient inquiry into the fact of performance to establish the

claim of bona fide purchasers, and the Court erred in sustain-

ing said plea.
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V.

The Defendant Should Not be Allowed to Protect

Itself from a Full Investigation of the Facts by

the Pleas Interposed.

The Act of 1889, under which this suit is brought,

directs that suit be brought to determine:

1. The question of the seasonable and proper comple-

tion of said roads in accordance with the fi:ranting Acts,

either in whole or in part.

2. The legal effect of the several certificates of the

Governors of the State of Oregon of the completion of said

roads.

3. The right of resumption of, such granted lands by

the United States.

4. To obtain judgments, which the Court is authorized

to render, declaring forfeited to the United States all such

lands as are co-terminus with the part or parts of either of

said wagon roads which were not constructed in accordance

with the requirements of the granting Acts and setting aside

patents which have been issued for any such lands, saving and

preserving the rights of all bona fide purchasers, for a val-

uable consideration if any such there be.
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There is no provision in the act for determining by plea

the question as to bena fide purchasers to the exclusion of the

other questions required by the act to be determined.

The provision relating to the rights of bona fide pur-

chasers refers to the final judgment which the Court is

authorized to render, after full mvestigation of the questions

required to be determined. It seems manifest from a careful

reading of the Act that it was not contemplated nor intended

by Congress that parties could prevent an examination and

determination of the various questions presented and required

to be determined by a technical plea of bona fide purchasers

for value and without notice. In passing upon the cases of

which this was one the Supreme Court of the United States,

among other things, says: "It is manifest that, although the

Act says that the suits are to be tried and adjudicated in like

manner and by the same principles and rules of jurisprudence

as other suits in equity, Coiigi;ess intended a full and legal in-

vesiigation of the facts and did not intend that the important

interests imtolved should, be determined upon the icntested

allegations of the defendants.'" (140 U. S., 631.)

To allow the defendant to prevent a full and legal inves-

tigation into the facts, showing how the certificates of the

Governors were obtained, and as to whether or not the road

was seasonably and properly constructed as required by the

granting Act, is to violate the manifest intention of Congress

as declared by the Act and as construed by the Supreme

Court and to effectually defeat the object of the law.

We therefore respectfully submit that the Court

erred in sustaining the objection of the defend-
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ant to its testimony offered by the Governmen

to show that no road was ever built as required by the

granting act, and that the certificates of the Governors were

obtained by misrepresentation and fraud, and in sustaining

the plea and dismissing the bill, thereby preventing the inves-

tigation or determination of any of the questions required

by the Act of Congress to be determined. The equity rules

of the Supreme Court of the United States allow the defense

of a bona fide purchaser to be made by answer, with other

defenses. Therefore the only reason the defendant can have

for making it by plea is to prevent the investigation and deter-

mination of the questions the Congress has said should be

determined in this suit. This, we think, should not be

allowed, and ask that the decree be reversed and the cause

remanded for determination of the questions required to be

determined by the Act of Congress.

Respectfully submitted,

F. P. MAYS, U. S. Attorney for Oregon,

AND

A. H. TANNER, Special Assistant,

Solicitors for Appellant.




